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KPUMIHAJIBHO-ITOJIITUYHI IHHOBAILII
B EIIOXY CUHI'YJIAPHOCTI

KoH1enT CUHTYJIIPHOCTI Yy KpUMiHa/JbHOMY TipaBi [1, ¢.25-26; 2] Ta BnjKBy iHdopMa-
[iHOI CUHTYJIIPHOCTI Ha CTaH Ta PO3BUTOK KPUMiHaJbHOI NOJIITUKHU Cy4yacHOCTi [3] AaBHO €
npesMeTOM IJIiITHOr0 HAYKOBOTO IOIIYKY.

CHHTY/JIAPHICTD y KPUMiHA/IbHOMY NIpaBi pO3rJIAAA€ThCA K ICHYBaHHS CTaHy, 3a IKUM
iMepaTMBHUIN KOHLENT NMy06/IiYHO-IPABOBOr0 3aXMCTY MpaB Ta CBOOO/ NOPYIIYETHCA 3a J0-
IIOMOT'0}0 HEKEPOBAHOTO PO3MNOBCIO/PKEHHS AUCIO3UTHUBHOI IPUBATHOCTI NIapasie/IbHOrO pe-
TyJIIOBaHHA. Y TaKOMY KOHTEKCTi 3a00pOHU He iCHYIOTb Y4 00MeXyThCs. BOHU MiHAIOTBCA
Ha 03BoJsiu. DeHOMeH MepeXXeBUX PEeBOJIIOLIN Ta NaHYBaHHS NPUHLMITY AOLIJIBHOCTI Ha/, 3a-
KOHHICTIO, eJIeKTOpPaJIbHOI He3a/J0BOJIEHOCTI, aHTUYPALOBUX IIOBCTAaHb, 1110 F'eHepyeEThCA 110C-
Tamu y PeiicOyli 4 iHIIIN Mepexi, CTae eJleMEHTOM CBITOBOTO HOPMOIOPSAAKY. JleTepMiHO-
BaHUM €KOHOMIYHMMHU MpoliecaMy Ta NOUIMPEHICTIO NPoLeciB epeBo/ly pparMmeHTalil npa-
BOBUX 3a00POH Kpax CMCTeM reHepaJisallii ceHCiB y eKOHOMIlli, moJiTUlli, mpaBi Ha rJ06aab-
HOMY piBHI [4], nepexoJUTb 3 PiBHS OKpPEMUX IOPUCAUKIIN Ha piBeHb COLjia/IbHUX CIiJIbHOT,
Mepex Ta iHAUBIAIB.

lleHTpasibHA npobJsieMa Cy4aCHOI'0 CBITOYCTPOIO MOJIATAa€e B TOMY, 110 HOBalii i KpeaTu-
BHICTbh iHQOpMaLiiHOTO CycHiJIbCTBA CTBOPIOIOTh HOBE CepeloBUIIE, B IKOMY 4ac i NpocTip
He ¢pparMeHTOBaHi aHKJIaBaMU NIPaBOBUX CiMeH i Jlep>KaBHUMM KOPJ0OHAMHU, a NiJIKOPAOTHCS
HOBUM, Ille HeNli3HaHUM «XBUJISIM» €eHepreTUYHOr0 BIJIMBY PyXy KOIITIB, 06pa3iB, KaniTaJis,
JoJel, 0yAydu NOB’sI3aHUMU (CeJIEKTUBHO, ajie 3arajbHo) iHQOpMaliiHMMU MeMaMy, 1110
OpTaHi3yl0Th i HaNpaBAAKTD el pyx. Jlep>kaBU OKpeMo, Tak i CBIT B L1iJlIoMy, BUSIBUJIUCS Oe3-
CUJIi Ilepes; pO3yMiHHSIM HEMUHYYOCTi MpUMaTa KyJIbTUBOBAaHUX iHPOpPMaLiiHUMU Mepexa-
MU iHJMBilyaJbHUX OLIiHOK A06pa i 3/1a i BiiN/1aTH 32 BUMHKH.

3Bijcu iHHOBaLiHa QYHKIiAA KpUMiHA/IbHOI MOJMITUKMU NOJATAE Y peryasanil B3aeMoil
iCHyBaHHS NEBHOI KIJIBKOCTI MoJiesiell 6axkaHOI MOBE/IHKU SIK 3 OOKYy 3aKOHOJaBLid, TakK i 3
60Ky BiJlHOCHO CaMOCTiMHUX BiJj IMCaHOTO KPUMiHa/JIbHOTO 3aKOHY MPaBUJI KUTTEAISAIbHOCTI
iHauBiga (coniasbHOI CiIBHOTH). 3 0AHOTO GOKY lie BUMarae nepe/i6auyBaHoCTi Ta 06i3Ha-
HOCTi rpoMaZiiH y 3axojax KpuMiHasbHo-nipaBoBoro npumycy (ECHR, Kafkaris vs Cyprus,
§ 150). 3 apyroro 60Ky, NpUHILMI lex certa Moxxe OYTH TJiyMauyeHHUM Ha KOPHUCTb JepKaBH Y
Bunaky npesymnuii o6izHaHocTi (ECHR, Gestur Jonsson and Ragnar Halldor Hall vs Iceland, §
88), a6o 3arajoMm GyTH BigjaHuUM Ha posraan Micuesoro cyay (ECJ, Aklagaren v Hans
Akerberg Fransson, § 50).

Ha »asib, 3 TOUKHU 30py CydyacHOI METO0JIOTii MOCTMO/IEPHY, 1ii 3a00pPOHHU 3arajioM acu-
MeTpHuuHi. ['pyna akTuBicTiB iHIIUM YMHOM $opMye BiZimoBiaAb Ha nuTaHHS: «Ilo Take 106Gpe»,
HiX ZieprkaBa. 3 Ipyroro 60Ky, i iep>kaBi B yMOBaX KpH3U UM 6€3/1a/ly, CHPUUMHEHOT0 COLlia/ib-
HUMH, NOJIITUYHUMU YU iHIIUMHU AWcOasaHCaMH, BUTiJHillle BiZiiNTH Bij MeBHUX rapaHTii
3aXUCTy NpaB JwAWHU. [IpocTilie, y nopyueHHs MoJ0XeHb CT.CT. 6, 7, cT.cT.1,2 Ilepworo
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IPOTOKOJIy, CT.4 CbOMOTr0 NPOTOKOJIy [0 EBpONENChbKOI KOHBEHLII PO 3aXUCT MPaB JIIOJAUHH i
OCHOBOIIOJIOKHHUX CBO00/, 6€3 BiZIIOBIHOTO PillleHHs Cy/Ay 3aCTOCOBYBATH 3aX0/|H Jlep>KaBHO-
ro npuMycy, KBaJidikyrouu ocTaHHi K AUCUUIJIIHAPHI YM aIMiHICTpaTUBHI caHKIil. B Ykpaini
1ie, HallpUKJIaZ, IPUMYyCOBe 00MeXeHHs IpaBa BJIACHOCTI, 0OMeXeHHs CBOOOJM NepeCcyBaHHS
3rizHo 3akoHy Ykpainu «[Ipo caHkuii», yoe3neyyroue n1o36aBjeHHs BJACHOCTI 3TiJHO 3aKOHY
Ykpainu «[Ipo BUKJIIOUHY (MOPCBbKY) EKOHOMIUHY 30HYy» 0OMeKeHHS IpaBa Ha OCBiTy Ta MiAro-
TOBKY Ka/piB 3TifjHO 3aKkoHY YKpainu «IIpo Buuty ocity», Touo [5, 6, 7].

OTKe, iCHYIOTb [iBa NPOSABH CHUHIYJAPHOCTI Y KPUMiHA/IbHIM NOJIITHULI FPOMaJAHCBKO-
CyCHIJIbHUM, e KBa3i-IpaBO aKTHUBICTIB, COLlia/IbHUX MepeX, Kepylo4UCcb NPUMaTOM NpHUBaT-
HOCTI HaJ, MyO6JIiYHICTIO, 3aMillly€ UM HiBeJIIOE 3a60poHU. Ta KpUMiCTpaTUBHUH, e KPUMiHa-
JbHi 3rigHo apyromy kputepito Enresnss (ECHR, Engel and Others v. the Netherlands, § 82;
Jussila v. Finland, § 30) cankuii i3 mopyieHHsM BiINMOBiAHUX rapaHTil 3aXUCTy MPaB JIOAUHU
3aCTOCOBYIOTbCA [0 TpOMa/sAH. BBl TOro KiJIbKICTb aKTOPIB pO3MOBCIO/PKYETLCA HE TIJIbKU
Ha CyBepeHHIi Jiep>KaBH, ajle 1 Ha TpaHCHaLlioOHaJIbHI Kopropalil (3ragaeMo, HanpukJaz, o6-
MeXXeHH IpaBa Ha CBOOO/Y BUPaXKeHHS MOTJIA/iB 0COOMCTOCTI y COLlia/IbHUX Mepexax).

|[HHOBaALIMHNUM XapaKTep KPUMIHAJbHO-NOJITUYHUX NPONO3ULINA B YMOBAX CUHIYJAP-
HOCTIi IOBUHEH OYTH Y3ropkeHUH 3 yctasieHor npakTukow ECIIJI. 3 ogHoro 60Ky noBHOBa-
»keHHs ECIIJI mwoao aHaMi3y AOTPHMaHHS HalliOHAJIbHOTO 3aKOHOJABCTBA € 0OMEXeHUMU. 3
Zipyroro 60Ky, o6oB’s3koM ECIIJI € BU3Ha4YeHHs, 44 OyB NpoLec NPUHHATTSA pillleHHs clpa-
BeJJIMBUM, | JiMlIe 328 BUHATKOBUX 0OCTaBUH BiH MOXe NeperTH LI0 MexXy Ta NeperjsHyTH
MaTepiaJbHO-NPaBOBi BUCHOBKM HaliOHaJbHUX opraHiB Bjaagu (Dubetska & others vs
Ukraine, § 142). OTxxe, noB’si3aHi i3 BU3HAUYEHHSM INpUMaTa MpaB 0co6u Npono3ullii iHHoBa-
LIMHUX 3MIH Yy 3aKOHO/ZIaBCTBI MOXKYTb CTaTH Hafasli npeaMeToM posraany ECIJI.

Tak, Hanpuk/az, npono3unisa fonoBHeHHA KoHcTUTYyLIl YKpaiHU NO/0KEHHAM, 3TiHO
SIKOMY «3aKOHM Ta iHIIi HOPMAaTHUBHO-NIPABOBI aKTH, 110 CKAaCOBYIOTbh YU MOM SAKIIYIOTb BiJ-
NOBi/la/IbHICTh, He MAaIOTh 3BOPOTHOI Ail y 4aci, y pa3i BUMHEHHs 0CO6010 MPaBONOPYLIEHHS
IpPOTU MHUpPY, 6e3MeKH JII0ACTBA Ta MIXKHApOJAHOI0 MPaBONOPAAKY, AKi nepeabdadyeHi MixHa-
POJIHMM KpUMiHa/JIbHUM 3aKOHOJAaBCTBOM» [8,36], moTpeby€e [0AaTKOBOr0 OOI'pPYHTYBaHHS,
OCKIJIBKM NPOTUPIYUTH NEBHMM YMHOM 4.2 €T 7 EBpOIENCbKOI KOHBEHILi], Ta NPaKTULi CyLy
(ECHR, Maktouf and Damjanovi¢ vs Bosnia and Herzegovina, § 72-74). Bizomo, mo ctaTTio 7 §
1 €BpornelcbKol KOHBEHLil 3 3aXUCTy NpaB JIIOAMHUA MOXXHA BBaXKaTH TAKOIO, 1[0 3aKPIIlJIIOE
3arajibHe NMPaBUJIO 3a60POHU PETPOAKTUBHOCTI, @ CTAaTTsA 7 § 2 € MPOCTO KOHTEKCTYaJbHUM
YTOYHEHHAM TOTO acneKTy LbOro NpaBuJIa, AKUW CTOCYETbCA BiZiNOBIAANBHOCTI, I AKUKA OYB
Jl0/JaH1, abU yCYHYTH O6y/ib-sIKi CYMHIBH 1110/10 IPaBOMipHOCTI nepec/i/lyBaHb, KOTpi po3mno-
yasiuch nics Jpyroi cBiTOBOI BiMHM NPOTH 0Ci6, IKi CKOIJIM 3JI0Y4MHU NPOTH JIKOJCTBA Mij yac
i€l BiliHU. [9]

OT>Ke MoOpyIIeHHs] BUMOT 3aKOHHOCTI Ha YroJly IoLiJIbHOCTi He MOe OyTH MOKJIaJieHe Y
BUpIllleHHS1 MUTaHb MOAAJbLIOI pedOpMU KPHUMiHANBHOTO NpaBa YKpaiHU. AHAJIOTIYHO NHU-
TaHHS1 BU3HAUYEHHS Micld i poJii moTepnisioro y KpuMiHaJibHOMY NpaBi JIOTiYHO NMOB’si3aHe i3
HeOoOXi/IHICTIO MPUHHATTS KOHCTUTYLilHOro 3akoHy «Ilpo mpaBa oci6, siki moTepmini Bif
KpHMMiHa/JbHUX NpaBonopylieHb».[10] [Hakille eHTponis CUHTYJISIPHOCTI OyJie CIPUSTH PO3-
BUTKY IIPaBOBOI0 XaoCy.
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CTAH CUHTYJIAPHOCTI B CYCHIJIbCTBI TA HOT'0 3B’AA30K
31 3J/IOYUHHICTIO K ABULLLEM

fAx 3ayBaxkytoTb aBTOpU MOoHOrpadii «CTaH CUHTYJISAPHOCTI: collia/ibHI CTPYKTYpPH, CH-
Tyauii, TOBCAKAEHHI NPaKTUKW» TEPMIiH CUH2Y/ASPHICMb € 3BUMAWHUM MOHATTSAM B MaTeMa-
TUL, pijlle B acTpodi3uly, i, 3a ininiaTueotwo P. KypuBeiiia, Habupae nonyJasipHOCTi B KHOBO-
My HayKoBoMy ¢yTypusMoOBi» mij iM’siM TexHoJsioriuHOi cuHryssipHOcTi [1, c. 27]. [HIIMMH
CJI0BaMH, B rajysi IOpUAMYHO-COLIOJIOTIYHUX HAYK TAaKUM TepMiH paHille He BUKOPUCTOBY-
BaBCs. AJle pO3BUTOK CYCHIJIbCTBA Ta MOr0 CTAaHIB TPUBAE MOCTIMHO Ta BHOCUTH B Cy4acCHe
KUTTA BiZNOBIZHI 3MiHU. B HAac/1i0K 4OT0, IOHATTS CUHTYJIAPHOCTI I104YaJ10 BCE YacTille BU-
KOPUCTOBYBATHUCh B TUX chepax, B AKUX, Llle IEBHUH NPOMIXKOK 4acy TOMY, BOHU B3araji He
MorJio 6yTy nepejbadeHe. He 06iiim 11i 3MiHU | KpUMiHa/IbHO-NIPABOBY Ta KPUMiHOJIOTIYHY
HAyKy Ta IX IpaKTU4YHe 3aCTOCYBaHHA CYCIIJIbLCTBOM.

Tak 110 Tpeba po3yMiTH Mij CUHTYJIIPHICTIO B KpUMiHa/JIbHO-NIPABOBilM Ta KPUMiHOJIOTi4-
Hil cdepi HAYyKOBUX 3HAHb Ta NMPAKTHUYHIM MJIOIIUHI iX 3acTocyBaHHSA. B mepiuy vepry, 1ie Ta-
KUU CTaH AABULIA AKUHM TPAIIAETHCA JyKe PiZIKO, | B IeBHiN Mipi, 3 TOYKH 30py OKPEMOTO iH/U-
Bily Ta CyCHiJIbCTBA, He MA€ BEJIMKOr0 3HAaYeHHA. B pyry depry, 1je Takuu CTaH, AKAN B HACJII-
JIOK CYTTEBOTO 3MiHY MOPAJKY pedyel Ma€ paJMKaJbHO 30ypeHUU XapaKTep, 10 OTPUMYE He-
nepenbavyyBaHi 3MiHU. [HIIMMU c/10BaMU, MOBa e PO Te L0 MO/il pO3BMBalOThCSA 3a Heme-
pe/ibadyyBaHUM HANPAAMKOM J/I1 YYaCHUKIB LIUX MOJIH.
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